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(1)  Montevideo Convention on Rights and Duties of States, opened for signature on 26 De-
cember 1933, (entered into force on 26 December 1934). Article 3 said: (The exercise of
these rights has no other limitation than the exercise of the rights of other states accord-

ing to international law).
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(1) Yearbook of the International Law Commission, Vol. 2 (United Nations, 1953), p. 218-219, 262.

(2)  Yearbook of the International Law Commission, Vol. 2 (United Nations, 1961), p. 46, 50.
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(2)  Michael Buyers.“Abuse of Rights: An Old Principle, a New Age”, McGill Law Journal, 47 (2002), p. 399.
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(1) German Interests in Polish Upper Silesia (Germ. V. Pol.), 1926 P.C.IJ. (ser. A) No. 7 (May 25).
The Court wrote: (Germany undoubtedly retained until the actual transfer of sovereignty
the right to dispose of her property, and only a misuse of this right could endow an act of
alienation with the character of a breach of the Treaty; such misuse cannot be presumed,
and it rests with the party who states that there has been such misuse to prove his state-

ment.)
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(1)  “Abuse of Rights: An Old Principle, a New Age", loc. cit.

(2)  Free Zones of Upper Savoy and District of Gex (Fr. v. Switz.), 1932 P.C.lJ. (ser. A/B) No. 46
(June 7). The Court said: (A reservation must be made as regards the case of abuses, of a
right, since it is certain that France must not evade the obligation to maintain the zones
by erecting a customs barrier under the guise of a control cordon. But an abuse cannot be

presumed by the Court.)
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(1) Fisheries (United Kingdom v. Norway), www.un.org.
oelsd ASs (1997-9-25 Al 7yl - Aliaall 1997 did - Aol Juadl aSxe oK1 (2)
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(3) Ahmadou Sadio Diallo, (Republic of Guinea v. Democratic Republic of the Congo). Inter-

national Court of Justice, 2010, at: https://www.icj-cij.org.
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(1) Summaries of Judgments, Advisory Opinions and Orders of the International Court of
Justice, Case Concerning The Aerial Incident of 10 August 1999 (Pakistan V. India) (Juris-
diction of the Court) Judgment of 21 June 2000, p. 145.
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(1) Headquartered in Costa Rica, the United Nations-mandated University for Peace was es-
tablished in December 1980 as a Treaty Organization by the UN General Assembly. As
determined in the Charter of the University, the mission of the University for Peace is: (To
provide humanity with an international institution of higher education for peace with
the aim of promoting among all human beings the spirit of understanding, tolerance
and peaceful coexistence, to stimulate cooperation among peoples and to help lessen
obstacles and threats to world peace and progress, in keeping with the noble aspirations
proclaimed in the Charter of the United Nations).
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https://www.masterstudies.com/universities/Costa-Rica/UPEACE/
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(1) H. C. Gutterridge, “Abuse of Rights”, The Cambridge Law Journal, 5(1) (1933), 22-45.

(2)  “Abuse of Rights, Max Plank Encyclopedia of Public International Law’, op. cit.

(3) “Abuse of Right International Law”, op. cit.
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See: Hamar Foster, "Abuse of Rights-Civil Law-Legal Reasoning: Bradford v. Pickles Revisited",
University of British Columbia Law Review 8, no. 2 (1973), 344.
Oglall oyl ¥ Joay pliall ;51 ady pasd alid o @alas¥l claall 81 sl oIS 99
2 yluang g 9yde pE day Jeall 1da Gl8 «cnys ¥l 1Yl ) 350 oF 4l (e Leily Ao lpo
)l Calial G e pasatlly 2lssadl
See: Derek Walker-Smith, Lord Reading and His Cases: The Study of a Great Career (New York:
Macmillan, 1934), 4-43.
(1) Richard B. Lillich, Valuation of Nationalized Property in International Law (Charlottesville:
University Press of Virginia, 1972-1987), 58.
(2)  H. Lauterpacht, The Function of Law in International Community (Oxford University Press,
1933), 9-802.
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(Nothing in this Convention may be interpreted as implying for any state, group, or person any

right to engage in any activity or perform any act aimed at the destruction of any of the right

and freedoms set forth herein or at their limitation to a greater extent than is provided for in

the Convention).
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‘9._!LA 1 Q .3\.&.2.”}3} Q.L&.)j 1997 )A}A"ST 2 g 2\.5.35)35” :(CLQ-’XJL' Lol ﬁ‘éﬂmi a.ﬁl.aj\ Q.J.Ai'.:‘ (1)
1999
(2)  Case Concerning Rights of Nationals of the United States of America in Morocco (France v.

United States of America), International Court of Justice, Judgment, (27 August 1952), p.
212, 214.
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& —auatll ol e (German Interests in Polish Upper Silesia) &,uiJgdl Llall

(1)  United States - Import Prohibition of Certain Shrimp and Shrimp Products, World Trade Or-
ganization, (12 October 1998), Doc. WT/Ds58/AB/R, para. 158, p. 61.

(2) International Court of Justice, Conditions of Admission of a State to Membership in the Unit-
ed Nations (Article 4 of the Charter), Reports of Judgments, Advisory Opinions and Orders,
p. 2-91.

— 117 —



Wl ygilill g Gall Ylagiuwl (g6 cameill oac o

L] cniy Lasls LBgazd Joudl aluylon pany (o 4l 8] (S ¥ 3ol Jleasu!
256 5L dalazll 2 adgull Joadl LeSme i yaTy il Yl § 0y ¥ Ly
S S5 0 Lol L el (@) Wgald 592y O 13) Lo Jg ¢ gluoyd 2uBLas (e
oo SISzl § GBypatll e Lol Oloy> ae AGUY & slol adl Aaylall Szl
Lebal Lisss e Bolad | Jlan) cnzd <39 3lasdl > (glasyd Audlas) Joso iy
LelSlian 3 <8 ntll LollY cady 451 4aSell 5y 89 2:8Las) (0 88 35lLI ail L3y
3ol e Jleniwl § ads Cawatll o Sl ST o3 Balewd) aall Jadl cnd
a0l (Ko Y Cauatll 1da o Sl bl 28lasd Kla! Jia of oSy
i uShal 2aSll cisley VL] eone 4y cluazy sl Bkl gile e ady Ll
Dldydg | ywsga (s Gex daboliag Lilall a8l 3yoedl 3Ll und § as¥l Sl

GaJl dujlao agand dgall jglai cuvla  gGll caling]l

Leoolas 13) cAias dgu sud s eud IS (o Ll (el Lo Agu] Ay las
L Jleniwl § ciawad b Lamgs (Adggadl Al i Lwds auas Leld gl
Nas Lo lans | sgusd Aol 39l Led ity o0 S0y Autly ¥l aoyf Aadg

(1)  Permanent Court of International Justice, Case concerning certain German interests in Polish
Upper Silesia (Germany v. Poland), Judgment No. 6, (25 August 1925), 30.
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Permanent Court of International Justice, Case Concerning the Free Zones of Upper Savoy

and the District of Gex (France v. Switzerland), Order, (19 August 1929), 167.
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(1) G.D. S.Taylor, "The Content of the Rule against Abuse of Rights in International Law" 46
(1972-1973), p. 333-334.

(2)  Tacna-Arica Question (Chile, Peru), Reports of International Arbitral Awards, V. Il, (4 March 1925), p. 941.
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(1) "The Content of the Rule against Abuse of Rights in International Law", op. cit., p. 337.

(2)  Claim of the Salvador Commercial Company ((El Triunfo Company)), Reports of Interna-
tional Arbitral Awards, Vol. XV, (8 May 1902), p. 478-479.
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(1)  Conditions of Admission of a State to Membership in the United Nations, op. cit., p. 63-65.
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Georg Schwarzenberger, "Uses and abuses of the abuse of rights in international law", The

Grotius Society, Transactions for the Year 1956, Vol. 42, London (1957), p. 148. See also:

"The Content of the Rule against Abuse of Rights in International Law", op. cit., p. 337.
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(1)  Trail Smelter Case (United States v. Canada), (16 April 1938 and 11 March 1941), Vol. llI,
p. 1965.

(2)  European Court on Human Rights, H. v. United Kingdom, Ser. A, No. 120 (8 July 1987), para
23, Shoutten and Meldrum v. The Netherlands, Ser. A, No. 34 (9 December 1994), para 66.
See: Olivier Corten, "The Notion of "Reasonable" in International Law: Legal Discourse,

Reason and Contradictions", The International and Comparative Law Quarterly, Vol. 43 (3)
(July 1999), pp. 620-622.
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(1) Alexander Orakhelashvili, Research Handbook on the Theory and History of International
Law (Plathe UK: Edward Elgar Publishing Limited, 2011), p. 21.
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(The fundamental principle of non-refoulement has found expression in various interna-
tional instruments adopted at the universal and regional levels and is generally accepted
by States.) UNHCR Executive Committee, 28" Session, op. cit., No. 6, Non-refoulement,
1977, p. 7.
(The Executive Committee, (b) Reaffirmed the importance of the basic principle of inter-
national protection and in particular the principle of non-refoulement which was progres-
sively acquiring the character of a peremptory rule of international law.) UNHCR Executive
Committee, 33" Session, No. 25, General, 1982, p. 33.
(The Executive Committee, 5. Invited all States to continue actively to support the pro-
tection functions of the High Commissioner through all appropriate means, both bilateral
and multilateral, as well as to abide by their own humanitarian responsibilities towards
refugees, including, particularly, to safeguard the right to seek and enjoy asylum from
persecution and to ensure full respect for the principle of non-refoulement.) UNHCR Ex-
ecutive Committee, 39th Session, No. 52, International Solidarity and Refugee Protection,
1988, p. 70.
(The Executive Committee, (f) Reaffirms the primary importance of the principles of
non-refoulement and asylum as basic to refugee protection.
(r) Recognizes, in this regard, that new approaches should not undermine the institution
of asylum, as well as other basic protection principles, notably the principle of non-re-
foulement.) UNHCR Executive Committee, 43" Session, No. 68, General, 1992, p. 91.
(The Executive Committee, ... (i) Distressed at the widespread violations of the principle
of non-refoulement and of the rights of refugees, in some cases resulting in loss of refugee
lives, and seriously disturbed at reports indicating that large numbers of refugees and
asylum-seekers have been refouled and expelled in highly dangerous situations; recalls
that the principle of non-refoulement is not subject to derogation.) UNHCR Executive
Committee, 47th Session, No. 79, General, 1996, p. 115.
(Respect for the right to seek asylum, and for the fundamental principle of non-refoule-
ment, should be maintained at all times.) UNHCR Executive Committee, 53" Session, No.
94, Conclusion on the Civilian and Humanitarian Character of Asylum, 2002, p. 147. See
also: Rene Bruin and Kees Wouters, (Terrorism and the Non-derogability of Non-refoule-
ment), International Journal of Refugee Law, Volume 15, no. 1 (January 2003), p. 5-29.
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The Principle of Abuse of Rights in International Law: The

Gulf Crisis as an Example - An Empirical Study

The principle of “abuse of rights” is an early international law principle.
Despite its significance in international law, taking into consideration the
practice and the violations that may fall under it, the complexity of ev-
idence required to rely on this principle reveals that international juris-
diction lacks the principle of abuse of rights in endorsing international
responsibility. However, the principle of abuse of rights is fundamental in
international law literature and is endorsed by many international conven-
tions and provisions that emphasize the need to adhere to it, taking into
account the consecutive events that are happening in the region. The in-
ternational law literature also covers the adaptation to countries behaviors
and the rights and duties of nations in compliance with international law.
Therefore, to which extent the actions committed in creating the Gulf crisis

and its aftermath, claiming the use of rights, became an abuse of rights?

This book identifies the principle of abuse of rights, as a factor of interna-
tional responsibility, and discusses the scope of rights as well as the duties
that fall under international law. It also highlights the actions committed
by nations - whether they are positive, taking the form of an act, or neg-
ative, refraining from doing an act - to prove if the international actions

undertook in the context of the Gulf crisis fall under the abuse of rights.
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