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Abstract:

The concept of sustainable development has emerged and developed significantly since the beginning of the 1970s, in the
context of growing international trend to establish international legal norms aim at protecting the environment against
serious dangers that threaten its various components. Sustainable development was based on the notion of striking a
balance between the requirements of economic development of States-especially developing ones-and considerations of
environmental protection. It thus aims to preserve the needs of present generations without compromising the rights of
future generations to meet their needs, through the conservation and protection of the environment in a way that
provides the foundations for development. The concept of sustainable development has been widely accepted by the vast
mayjority of States of the international community, which led to its reflection in many international instruments on the
protection of the environment and its various components. It was also reflected in the judgments of international and
national courts that decided the relationship between development and environment. Sustainable development then
emerged as one of the fundamental principles of the national constitutions of States. This reveals that sustainable
development, which initially developed as a general concept, has evolved considerably over a short period of time, on the
international and national level, to be placed on the top of the hierarchy of legal rules.

1. Introduction

Sustainable development has raised controversy within the framework of international law. This is due to the lack of a
precise understanding, as to its meaning and scope of applicationi. However, the concept of sustainable development has
gained an increasing interest among the members of international community, especially after the United Nations Conference
on Environment and Development in Rio de Janeiro in 1992 (Rio Conference). This was reflected clearly in several
international instruments, which used the term “sustainable development” or other similar terms; such as sustainable use,
sustainable utilization, sustainable management and maximum sustainable yield. This diversity in the terminologies used
created some sort of confusion and lack of clarity, with respect to the meaning of sustainable development, scope and legal
effectii,

Environmentalists exerted a considerable effort to make a change in policy and decision making to establish a balance
between the needs of present and future generations. They aimed at addressing adverse impacts on the environment,
resulting from practices intended to achieve economic development. They, also, endeavored to develop the concept of
sustainable development into legal rules and principles that contribute in resolving legal disputes, without undermining the
requirements of development and protection of the environmentiii. Nevertheless, the concept of sustainable development has
become a basic principle, within the national legal framework of States, when adopting binding legal rules and policies, aim at
creating a balance between environmental and economic developmenti.

Sustainable development had originated and developed swiftly and consecutively, which led to a development in its
binding force, both within the framework of international law, or the national laws of States. Sustainable development has
emerged as a general idea aimed at preserving the rights of States to development, in the context of maintaining the various
elements of the environment against all types of pollution, abuse and exploitation, i.e. it emerged as a general policy that guide
States, in carrying out their obligations related to environmental protection. The general idea, soon, developed to become a
guiding principle of States when making rules and decisions relating to the environment. Then, sustainable development
gained a normative value, through its general application by the States on the international level. There is now an international
consensus that the application of sustainable development is an imperative requirement on all projects that may interfere, by
a way or another, with the environment and/or its natural resources.
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We will endeavor throughout this research to prove that sustainable development has gained a normative value,
within the context of international and constitutional law. We must track the stages of emergence and evolution of that idea;
reveal its nature within the framework of international law, as well as its relationship to the idea of "development” in general.

International efforts have had a significant impact on the rapid development of the idea of sustainable development.
Therefore, we must address the successive international efforts that have contributed to the development of the legal value of
sustainable development

Also, the exposure to the legal effects of sustainable development, both in the context of international legal acts,
judgments and decisions of international jurisdictions, or within the legal systems of States, will contribute significantly to
determining whether sustainable development has been developed to be a basic rule of international law.

In order to determine whether sustainable development has evolved to acquire a normative value, it is pivotal to trace its
emergence and development in international law. A close examination shall be conducted, regarding international efforts that
contributed to its rapid development, which, in turns, raised a legal debate about its legal nature. A thorough analysis shall be
administered on the impact of sustainable development on international conventions, decisions and judgments of
international and national jurisdictions, as well as its impact on national legal systems.

This paper is divided into three parts. Part (1) discusses the emergence and development of the concept of sustainable
development, defines the concept of sustainable development and explains how the concept of development, per se, become a
basic human right.

Part (2)demonstrates the basic international declarations that contributed to the consolidation and development of
the legal nature of the idea of sustainable development, namely the declarations of Stockholm, Rio and Johannesburg.

Part (3) explains the legal implications of sustainable development on international treaties and judgments of
international and national courts, addressing environmental and economic problems. This part also shows how the concept of
sustainable development becomes a constitutional right through its reflection in the recent national constitution of many
States.

2. The Emergence and Evolution of the Concept of Sustainable Development

The concept of sustainable development did not emerge spontaneously. It passed through several stages until it
developed within the rules of international law. The efforts of the international community and international organizations,
particularly the United Nations, have had a significant impact on the development and conceptualization of the idea
sustainable development.

Sustainable development is an evolution of the general concept of development that then become a fundamental
human right.

2.1. Emergence of Sustainable Development

The concept of sustainable development emerged due to States’ interest in preserving and preventing over-
exploitation of natural resources, in a manner that hinders their ability to regenerate, and thus leads to their depletion. It was
argued that the concept of sustainable development dates back to the dispute between the United States and Britain in 1882,
concerning Bering fur seals that has been exploited for economic reasonsvi. The dispute aroseafter the United States sought
unilaterally to impose conservative measures to prevent the alleged over-exploitation of fur seals by Great Britain. The arbitral
tribunal, established to resolve the dispute, decided that the United States had no property rights over seals beyond its
territorial limits, determined, then, at three nautical miles, and that the sole inducement of the United States to take
conservative measures was to maintain fur seals as an economic assetvii. However, the United States argument, during the
arbitral proceedings, had the effect of formulating the concept of sustainable development. The United States mentioned that:
“to destroy the sources from which any human blessing flows is a crime ... The earth being designed for the permanent abode
of man, each generation is entitled only to its use, and the law of nature forbids that any waste should be committed to the
disadvantage of the succeeding tenants” viii,

However, some scholars argued that the origins of sustainable development dates back to old ages, citing the
independent opinion of Judge Weeramantry in Gabcikovo-Nagymaros Projectix. He considered that the idea of sustainable
development derived from the practices of ancient civilizations and traditional legal systems in Asia, the Middle East, Africa
and Europe. He also stated that sustainable development finds its basis in Islamic law, which provides that “in as much as all
land belongs to god, land is never the subject of human ownership”, but is the subject of trusteeship for the benefit of all future
generationsx.

Allied States realized, during World War I, that natural resources were endangered, in a manner that affect their
ability to provide raw materials, required for development. This was reflected in the Fourth Principle of the Atlantic Charter of
1941 between the United States of America and the United Kingdom, when Parties undertake, to endeavor in furthering, the
enjoyment by all states, greator small, victorious or defeated, access - on equal terms - to trade and raw materials needed to
achieve economic prosperity. This has also affected the initiatives of the post-World War Il countries. For example, US
President Truman's 1945 declaration, which extended US control over the natural resources of the continental shelf,
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established a conservative area in the high seas adjacent to the coast of the United States, for the conservation and
development of future fishing activities.

One of the international efforts to conserve natural resources was the convening of the World Forestry Congress,
organized by the Food and Agriculture Organization of the United Nations (FAO) in 1947, to address the issue of the
availability of forest timbers needed to rebuild countries devastated by the Second World Warx.

The United Nations Scientific Conference on the Conservation and Use of Resources in 1949, represents the first
international initiative to deal with global natural resources. It discussed the need for sustained development, and the
widespread application of techniques for the conservation and use of natural resourcesxii,

The concept of sustainable development was of specific interest in the area of fisheries. This led to the emergence of
the notionof “maximum sustainable yield”, as the primary objective for the conservation of fisheries. Maximum sustainable
yield has been reflected in several international conventions in this contextxiii,

The relationship between environment and natural resources has gradually become more evident in international
instruments. In 1962, the United Nations General Assembly adopted a Declaration on Permanent Sovereignty over Natural
Resources, aimed at emphasizing the right of colonial peoples and newly independent States to their natural resourcesv. In
the same year, the General Assembly adopted its first resolution on economic development and conservation of nature. The
resolution reaffirmed the important role of natural resources for the economic development of countries, and calls for the
protection and reasonable use of such resources. The 1968 African Convention on the Conservation of Nature and Natural
Resources is deemed a reflection of the General Assembly's call, in the form of an international conventionxv.

2.2. Evolution of Sustainable Development

The outset of the evolution of the concept of sustainable development dates back to 1970, when the United Nations
General Assembly (UNGA), in its resolution 2626, proclaimed the International Development Strategy for the Second United
Nations Development Decadexi. The Founex Report on Development and Environment of 1971, which referred to linking long-
term development goals with environmental protection, was also publishedxvii,

In 1972, Stockholm Declaration emphasized for the first time that environmental protection and economic
development, must be understood as complementary and aimed at achieving common objectives. Principle 11 of the
Stockholm Declaration States that "The environmental policies of all States should enhance and not adversely affect the
present or future development potential of developing countries, nor should they hamper the attainment of better living
conditions for all, and appropriate steps should be taken by States and international organizations with a view to reaching
agreement on meeting the possible national and international economic consequences resulting from the application of
environmental measures.”Although Stockholm Declaration did not explicitly mention the term 'sustainable development’, it
emphasized the relationship between environmental protection and economic developmentxviii,

A resolution was passed by the UNEP Governing Council in 1975 using the term 'sustainable development' as an idea
aim at meeting basic human needs without harming the biosphere. In 1980, the International Union for the Conservation of
Nature and Natural Resources (IUCN) prepared the "Strategy for the Protection of the World", which in its definition of
sustainable development highlighted the need to integrate conservation of the environment with sustainable development, to
ensure that any changes to the earth will preserve the survival and well-being of all peoplexix. This was followed by the UNGA
resolution of 5 December 1980 on the International Development Agenda for the Third United Nations Development Decade,
which contained the first clear commitment by States to the idea of sustainable development. The resolution mentioned that
the rapid development of developing countries would enhance their capacity to improve the environment. The resolution,
thus, stressed that environmental issues, such as poverty, poor development and interrelationship between development,
environment, population and available resources, must be taken into consideration during the development process. A key
issue is the need to prevent environmental degradation and to give future generations the benefits of a healthy environment. A
long-term, environmentally sustainable economic development process that would protect the ecological balance must be
pursued.

The efforts of the International Union for the Conservation of Nature (IUCN), the United Nations Environment
Program (UNEP), the World Wide Fund for Nature (WWF) and the United Nations Charter for Nature (1982), through the
adoption of the conservation strategy of the world, have had an impact on transforming sustainable development into a
program that is practically applicablexx.

In December 1987, the UNGA, by its resolution 42/187, adopted the report of the World Commission on Environment
and Development known as the Brundtland Report. The Report confirmed that sustainable development, which meets the
needs of the present generation without compromising the ability of future generations to meet their own needs, should
become a key guiding principle for the United Nations, Governments, private institutions, and commercial organizations and
enterprises. The report also stated that due to the global nature of environmental problems, there is a common interest of all
States in pursuing policies aimed at achieving sustainable and environmentally sound developmentxx.

The notion of sustainable development was the focus of discussions at the United Nations Conference on Environment
and Development, held in Rio de Janeiro in 1992, which resulted in the adoption of Agenda 21 and Rio Declaration on
Environment and Development. Agenda 21 emphasized that it aims to achieve a new global partnership, based on sustainable
developmentxiilt calls for the establishment of an institutional system to promote and support sustainable development,
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through the establishment of a Commission on Sustainable Development (CSD), to ensure effective follow-up to the work of
the Conference, to promote international cooperation "and to rationalize decision-making capacity for the integration of
environment and development issues™ii. Accordingly, the United Nations Economic and Social Council adopted resolution
207(1993), establishing the CSD.

The post Rio Declaration period witnessed the adoption of many international instruments, resolutions and legal
actions, which emphasized the need to comply with the principle of sustainable development. The notion of sustainable
development and other notions emanating directly from it, such as sustainable use and sustainable management, have
emerged in binding and non- binding international environmental instruments. For example, Article 3 (4) of the 1992 United
Nations Convention on Climate Change and Article 2 (1) of the 1997 Kyoto Protocol referred to sustainable development as an
objective that States must adhere to in order to combat climate change. The 1994 United Nations Convention to Combat
Desertification emphasized the relationship between development and the environment. It stressed on the fact that
"Sustainable economic growth, social development and poverty eradication are priorities of affected developing countries,
particularly in Africa, and are essential to meeting sustainability objectives™xiv Articles 2(1) and 4 (2)(b) calls States Parties to
take all effective measures, at all levels, to combat desertification and minimize the effects of drought, in order to achieve
sustainable development in the affected areas. Similarly, Article (1) of the 1992 Convention on Biological Diversity emphasized
that its objectives include, inter alia, the sustainable use of the components of biological diversity.

In September 2000, the UNGA issued the Millennium Declaration, which contained eight Millennium Development
Goals to be achieved by 2015. The seventh goal was to underscore the support of the General Assembly for the concept of
sustainable developmentxxv,

In 2000, the International Law Association adopted the New Delhi Declaration, which contained a number of non-
binding international legal principles on sustainable developmentxxvi

In 2002, the World Summit on Sustainable Development was held in Johannesburg to promote the implementation of
existing international environmental commitmentsxvii, The Johannesburg Declaration recognized that the two Conferences
had a collective responsibility to promote and strengthen the interrelated pillars of sustainable development, economic
development, social development and environmental protection, at the local, regional and international levels. The
Johannesburg Conference also reaffirmed their commitment to Agenda 21, adopted in the 1992 Rio Declaration on
Environment and Development, for sustainable developmentxxviii,

In 2012, heads of State and Government from more than one hundred and ninety countries met at the Rio + 20
Conference (denoting the twentieth anniversary of the Rio Conference), to promote the movement towards a more sustainable
twenty-first century. The Conference concluded that there is a need to adopt policies aim at achieving a green economy, within
the framework of the principle of sustainable development, as well as eradicating poverty, as a requirement to achieve
sustainable developmentxxix,

2.3. Meaning of Sustainable Development

There is no precise and internationally agreed definition for the term ‘sustainable development’»xx. However, the term
sustainable development emerged during the work of the World Commission on Environment and Development, also known
as the Brundtland Commission. The Commission was established by the United Nations, as an independent body, to examine
the global environmental and developmental problems, and to make necessary proposals to resolve such problems. The
Commission's 1987 report, known as our common future, defines sustainable development as "development that meets the
needs of the present without compromising the ability of future generations to meet their own needsxx."

It is clear from the aforementioned definition that sustainable development includes two essential elements. First, the
equality between the present and future generations regarding the use of resources. This requires that existing available
resources, especially non-renewable ones, must be used in a way that is available to future generations.Second, the adoption of
integrated decisions that take into account factors other than those of purely economic nature. This means that environment
and development must be viewed as interrelated and interdependent, and decisions must, therefore, be taken on that basisxii,

In general, the concept of sustainable development is based on a balance between developmental needs and
environmental protection®xii. Although Rio Declaration adopted the definition previously approved in Principle (3) of
Brundtland Report, it did not indicate how this balance would be achieved. However, by reading the text of Principle (3) of Rio
Declaration that “the right to development must be fulfilled, so as to equitably meet developmental and environmental needs
of present and future generations”, we propose apply a balance between the conflicting interests of development and
environmental protection, which is supposed to be a balance in essence. It is difficult to assume that development has priority
over environmental protection, and vice versa»xiv. This demonstrates that developing countries facing economic deterioration
and social disruption will give priority to developmental needs on environmental protection, and the situation will be the
opposite for developing industrial countries. This means that sustainable development will not give priority to one group over
the other, but it will opt for creating a harmonization, in each individual case, between development and environmental
protection, so that the required balance can be achieved~xv,

Therefore, we can define 'sustainable development' as a homogenous relationship between developmental needs and
environmental protection that brings about development without causing irreversible damage to the environment, to preserve
the rights of present and future generations.
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This definition is based on the main understanding that sustainable development refers to a close relationship
between environment and development. If development is one of the components of sustainable development paradigm,
environmental protection is a hidden attribute that is logically and necessarily derived from the term ‘sustainable’. In this
context, therefore, States must take into account development and the environment in parallel, and not in isolation from each
other»xvi, Thus, States may not adopt policies and legislations aim at achieving development, if they are likely to cause
irreversible damage to the environment. On the other, it is inappropriate for States to take measures to protect the
environment, if that would affect the development objectives that States, particularly the developing countries, were seeking
to achieve. Environment is renewable by its nature, so that it can absorb a certain amount of pollution and tolerate a certain
degree of exploitation. States must therefore take into account development considerations, while always taking care not to
cause irreversible damage to the environment.

2.4. The Legal Nature of Right to Development

It is internationally settled that individuals are the subject of human rights law. States as the main persons of public
international law also applies human rights law. The right to development is one of the rights recognized and protected by
human rights law. It has an individual and collective dimension, for the protection of individuals, groups and Statesxxxvii,

The rationale behind the individual and collective nature of the right to development lies in the need for an integrated
trend of development in which the individual is the primary beneficiary. According to this trend, the goal of development will
not only be economic growth, but also the promotion of social and cultural growth of the individual. This trend also leads to a
link between economic development and human rights, as the protection of human rights will eventually lead to the
promotion of economic developmentxxxviii,

While the Universal Declaration of Human Rights (UDHR) did not specifically mention the right to development, this
right can be implied from the provisions of articles (25) to (27) of the UNDHR. These articles recognized that everyone is
entitled to an adequate standard of living for the health and well-being of himself and of his family, to receive education for the
full development of his personality, and to contribute to scientific progress and benefit from its resultsxxix. Article (11) of the
International Covenant on Economic, Social and Cultural Rights (ICESCR) recognizes the right of everyone to an adequate
standard of living for himself and his familyx. The common article (1) of the ICESCR and the International Covenant on Civil
and Political Rights (ICCPR) recognizes the right of all peoples to pursue their economic, social and cultural development,
within the framework of their right to self-determination, as well as their freedom to dispose of their natural wealth and
resources, and in no way deprive any people of their own means of subsistencexi. The right to development was then explicitly
enshrined in the African Charter on Human and Peoples' Rights (ACHPR) when article 22(1) stated that "[a]ll peoples shall
have the right to their economic, social and cultural development with due regard to their freedom and identity and in the
equal enjoyment of the common heritage of mankind xii"

There were also discussions, within the United Nations, in 1977 on the formulation of the right to development, within
the framework of the so-called "structural approach” to human rights, which addresses the inequalities in the global political
and economic systemxliii,

In 1981, the United Nations appointed a working group of government experts to draft a declaration on the right to
development, but this group failed to complete its mission. In December 1986, following a proposal submitted by Yugoslavia,
the General Assembly of the United Nations accepted a declaration on the right to development. Article(1) of the Declaration
formulated the concept of the right to development - albeit with some ambiguity - as follows:

"The right to development is an inalienable human right by virtue of which every person and all peoples are entitled
to participate in, contribute to, and enjoy economic, social, cultural and political development, in which all human rights and
fundamental freedoms can be fully realized xliv”

In June 1993, the United Nations World Conference on Human Rights (WCHR), held in Vienna to celebrate the forty-
fifth anniversary of the Universal Declaration of Human Rights. The WCHR concluded, with the unanimous acceptance of the
Vienna Declaration and Programme of Action (VDPA)Xv. The VDPA highlighted the fundamental characteristics of human
rights, including, inter alia, universality, indivisibility and equality among all in enjoying their human rights. Moreover, VDPA
emphasized that the primary responsibility for ensuring respect for human rights rests with national Governments; that aid to
developing countries should be linked to democratization and economic development; that development, democracy and
human rights are interdependentxVi. VDPA reaffirmed:

“the right to development as established in the Declaration on the Right to Development, as a universal and
inalienable right and an integral part of fundamental human rights [...] should be fulfilled so as to meet equitably the
developmental and environmental needs of present and future generationsx\vii”

Following the Vienna Conference, the right to development was subsequently reaffirmed, in terms similar to those
contained in the Vienna Declaration and Program of Action, most prominently in the concluding documents of the 1995 World
Summit for Social Development in Copenhagenxviii. and the Fourth World Conference on Women, in the same year, in
Beijingxlix,

Many advocates of the right to development have tried to elevate it to the highest possible rank. Judge Mohamed
Bedjaoui, former President of the International Court of Justice, has pointed out that the right to development is the “alpha and
omega of human rights, the beginning and the end, the means and the goal of human rights”.
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In the fourth report of the independent expert on the right to development, Mr. Arjun Sengupta defined the right to
development as "the right to a particular process of development in which human rights and fundamental freedoms can be
fully realized™.

On the other hand, an anti-rightist view was merely a facade of withholding facts and that the only goal it could
achieve was to draw attention away from the pressing problems of human rights and to give Governments more support for
evasion and manipulation.

In general, the right to development is no less important than other human rights. However, the right to development
can serve as a bridge between different categories of human rights and work to integrate them. The recognition and
realization of the right to development by States will contribute effectively towards the realization and preservation of other
human rights, such as the right to a reasonable standard of living, the right to education and participation in cultural, political
life, and other human rights and fundamental freedoms}ii.

3. International Instruments Underpinning the Concept of Sustainable Development

The international community, through the United Nations, has made a remarkable effort to consolidate the concept of
sustainable development, through the establishment of committees and the convening of international conferences, aim at
defining the notion and determining the limits of that concept. These efforts resulted in the convening of the United Nations
Conference on the Human Environment, which resulted in the 1972 Stockholm Declaration; the United Nations Conference on
Environment and Development, which resulted in the 1992 Rio Declaration; and the World Summit on Sustainable
Development, which resulted in the 2002 Johannesburg Declaration on Sustainable Development and the Plan of
Implementationtiii,

3.1. Stockholm Declaration

The Stockholm Declaration was the outcome of the United Nations Conference on the Human Environment, held in
Stockholm in 1972. Preparatory work and resolutions of the General Assembly contributed to the success of this Conference,
which led to the establishment of several important principles for the protection of the environment, in general, and
underpinning the concept of sustainable development, in particular.

Principle 21 affirmed the arbitral tribunal's decision in the Trail Smelter case of 1941. The arbitral tribunal declared
that under international law “no state has the right to use or permit the use of its territory in such a manner as to cause injury
by fumes in or to the territory of another, or the properties or persons therein, when the case is of serious consequences and
the injury is established by clear and convincing evidence™!iv.

Principle 3 of the Stockholm Declaration calls for the need to maintain the earth's ability to produce renewable raw
materials. For non-renewable raw materials, they must be exploited in such a way as to ensure that they are not at risk of
depletion in the future.

It is worth noting that Stockholm Declaration is the first international document to explicitly recognize the
interrelationship between environment and development. Principle 8 states that “"economic and social development is
essential for ensuring a favorable living and working environment for man and for creating conditions necessary for the
improvement of the quality of life". Principle 11 provides that the "environmental policies of all States should enhance and not
adversely affect the present or future development potential of developing countries, nor should they hamper the attainment
of better living conditions for all, and appropriate steps should be taken by States and international organizations with a view
to reaching agreement on meeting the possible national and international economic consequences resulting from the
application of environmental measures”. Indeed, this has had an impact on the shaping of the idea of sustainable development,
after twenty years form the Stockholm Conference, particularly at the United Nations Conference on Environment and
Development, in Rio de Janeiro, in 1992V,

3.2.Rio Declaration

The international community began in the period following the Stockholm Declaration to take positive steps, towards
consolidating the concept of sustainable development, and to highlight the relationship between environment and
development. The first of these was the establishment of the World Commission on Environment and Development, followed
by the declaration of the General Assembly on international and economic cooperation, and concluded with the convening of
the Rio de Janeiro Conference, which had important consequences regarding environment and development.

The preparation of the Rio Conference was characterized by a great effort among the representatives of various States
to overcome the conflict of interest between the various groups of States, in particular the division between the developed and
the developing countries, called the North-South divisionivi,

Industrial States have shown a weak inclination to meet the needs of developing countries to achieve greater equity in
distribution and to change environmentally harmful production and consumption patterns. Developing countries, on the other
hand, rejected the demand of the industrialized countries to ensure the process of democratization within their societies and
the preservation of their natural resourcestvii,

The Rio Declaration on Environment and Development is a non-legally binding authoritative statement of principles,
reflecting a global consensus on environmental conservation, within the concept of sustainable development. However, three
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main factors give the Rio Declaration strength and influence in the development of existing international law, with respect to
environment and sustainable development:

First, principles in the Rio Declaration were couched using an authoritative language, as terms like ‘shall’ and ‘should’
were used to address States. There was, however, some doubt about the ability of the Declaration, despite the precise wording
of its provisions, to create legal rules of international lawVii. The UNGA endorsed the Rio Declaration, noting that it contained
basic principles aimed at achieving sustainable development, based on a new and equal global partnership'ix; thus calling for
the establishment of a Commission on Sustainable Developmentx. The UNGA, then, urged Governments, organs, organizations
and programs of the UN, and governmental and non-governmental organizations, to take action to provide effective follow-up
to the Rio Declaration on Environment and Development, as well as to take all actions aimed at achieving sustainable
development in all States™i.

Second, the Rio Declaration contains twenty-seven principles, as a package deal, negotiated by consensus, and should,
therefore, be read as a whole. Some of the provisions of this Declaration reflect the interests of developed countries, such as
Principle (4) on the integration of environmental protection with development, principle (10) on public participation,
principle (15) on the precautionary approach and principle (17) on environmental impact assessment. Other provisions also
reflected the interests of developing countries, including principle (3) on the right to development, principle (6) on the special
needs of developing countries, article (7) on common but differentiated responsibility, principle (5) on poverty eradication,
principle (9) on strengthening capacity for building towards sustainable development. Principle (4) together with Principle
(3), represent the essence of the principle of sustainable development. The greatest difficulties experienced by participants at
the Rio Conference were to integrate economic development with environmental protection into one consolidated
documenthii,

Third, Rio Declaration reflects a real consensus between developed and developing countries on the need to adopt
rules for international environmental protection. For the first time, there has been international consensus on a set of
principles and policies for both environmental protection and sustainable development. Therefore, the principles contained in
the Rio Declaration have a universal value that cannot be disregarded by any member of the international community/xiii,

Hence, Rio Conference is deemed a milestone in the development of the provisions of international environmental law
through its set of principles. It effectively contributed in the formulation of the concept of sustainable development

3.3. Johannesburg Declaration and Pan of Implementation

The UNGA entrusted the World Summit on Sustainable Development, held in Johannesburg in 2002, to review the
achieved progress in the implementation of the Rio Conference outcomes, as well as renewing global commitments on
achieving and supporting sustainable development. Accordingly, the objective of the Johannesburg Conference was not to
establish new rules but to review the commitment related to the implementation of policies and standards agreed upon in
advance, as well as to work towards a balance and linkage between socioeconomic development and environmental protection
as elements of sustainable development®iv,

The Johannesburg Conference concluded with the adoption of two main documents:

First: the Johannesburg Declaration on Sustainable Development. A political declaration reaffirming the collective
responsibility of the international community for the protection of the environment and for the well-being of peoples at
present and in the future. The Declaration highlighted the challenges facing humanity, including: bridging the wide gap
between rich and poor countries, the depletion of fish stocks, the adverse effects of climate change, desertification that is
destroying increasing areas of wetland, the continuing decline in biodiversity, the increasing vulnerability of developing
countries, the continuing pollution in air, water and sea. The best solution is to make efforts aimed at achieving sustainable
development, for example by taking decisions that meet specific targets in accordance with a timetable, so that basic
requirements such as clean water, adequate shelter and energy can be reached as soon as possible, There is cooperation at all
levels, both public and private, to achieve common objectivesiv.

Second: the Johannesburg Plan of Implementation. A comprehensive international plan of action aimed at establishing
key points for the application of international and national policies. It addressed questions related to the reduction of poverty,
implementation of strategies for sustainable food production, changing patterns of unsustainable production and
consumption, protecting and managing natural resources as the basis for economic and social development, providing better
health standards and establishing an institutional system on sustainable development!xvi,

However, the Johannesburg Conference did not discuss clearly and intensively, the role of international law in
promoting sustainable development. There were no discussions related to the role and impact of the basic principles of
international environmental law. Human rights have been spelled out prematurely, including women's reproductive rights and
cultural diversity. This reveals that Johannesburg has been overtaken by political interests rather than legal requirements.
However, this does not negate the role of this Conference in consolidating and developing the concept of sustainable
development.
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4. Legal Implications of Sustainable Development
The legal value of sustainable development is emphasized through its impact on many legal areas:

First, sustainable development has a significant impact on addressing different environmental and economic
problems. Sustainable development acts as an incentive or are ward for States to work towards finding solutions for those
problems.

Second, sustainable development has had an influence on the decisions of international courts, on issues related to
environment and development. The idea of sustainable development has also been reflected in many judgements of national
courts. Such decisions and judgments revealed an interest in establishing a balance between environment and development,
based on the requirements on sustainable development.

Finally, the idea of sustainable development has emerged in many national constitutions and has become a
constitutional norm of superior nature within national legal systems. The vast majority of recent national constitutions have
endeavored to rely on sustainable development, as a means and an objective, to protect the environment and its various
components, as well as achieving the desired economic development of every state in order to preserve its survival and ensure
the well-being of its people.

4.1. Impact of Sustainable Development on Environmental and Economic Problems

Sustainable development has a remarkable impact on addressing, protecting and minimizing the risks that affect
many environmental and economic areas, including climate change, biological diversity, marine environment, fisheries,
freshwater resources, air pollution, desertification, and hazardous wastes.

4.1.1. Global Climate Change

Recognizing serious setbacks that would happen due to anthropogenic change in climate, the World Meteorological
Organization (WMO) and the (UNEP) established the International Climate Change Commission in 1988, which published their
first report in 1990, including an assessment of the problem of climate change. The WMO and the UNEP also leaded, during the
Rio Conference, the initiatives to adopt the United Nations Framework Convention on Climate Change (UNFCCC) of 1992. The
main objective of this Convention is to stabilize greenhouse gas concentrations in the atmosphere ate level that would prevent
dangerous anthropogenic interference with the climate system. This objective “should be achieved within a time frame
sufficient to allow ecosystems to adapt naturally to climate change, to ensure that food production is not threatened and to
enable economic development to proceed in a sustainable manner”vii,

The Convention recognized the right of its Parties to sustainable development; but at the same time committed them
to achieve such sustainable development, based on the fact that economic development is necessary to address problems of
climate change. States Parties should, therefore, cooperate to promote an open international economic system that leads to
sustainable economic growth and development, particularly in developing countries; thus, giving them greater ability to
address climate change problemsixviii,

The Kyoto Protocol to the UNFCCC was adopted in 1997 to establish quantified emission limitation and reduction
commitments for its Parties, to promote sustainable development®ix,

The Paris Agreement, adopted by the Conference of the Parties to the UNFCCC, in 2015, has come to the fore with the
idea of sustainable development to consolidate the global response to the threat posed by climate change. The agreement
called on countries to promote sustainable development and environmental integrity by achieving a global moratorium on
rising greenhouse gas emissions as soon as possible, with the principle of common but differentiated responsibilities for
developing countries so that the reduction of greenhouse gases for developing countries takes longerxx.

4.1.2. Conservation of Biological Diversity

The Convention on Biological Diversity emphasized that States are responsible for the conservation of their biological
diversity and for the sustainable use of their biological resources<i. The Convention also included in their objectives, the
sustainable use of the components of biological diversity. Sustainable use, within the Convention, means “the use of
components of biological diversity in a way and at a rate that does not lead to the long-term decline of biological diversity,
thereby maintaining its potential to meet the needs and aspirations of present and future generations”xii,

The 2000 Cartagena Protocol on Biosafety to the Convention on Biological Diversity, provide for the sustainable use
and conservation of biodiversity components. The objective of the protocol is to “to contribute to ensuring an adequate level of
protection in the field of the safe transfer, handling and use of living modified organisms resulting from modern biotechnology
that may have adverse effects on the conservation and sustainable use of biological diversity, taking also into account risks to
human health, and specifically focusing on transboundary movements”ixxiii,

The International Treaty on Plant Genetic Resources for Food and Agriculture, expressly states that conservation,
exploration, collection, characterization, evaluation and documentation of plant genetic resources for food and agriculture are
essential for sustainable agricultural development for present and future generationsiv. This Convention is regarded as an
implementation of the Convention on Biological Diversity; as evidenced from its objectives, which include "the conservation
and sustainable use of plant genetic resources for food and agriculture and the fair and equitable sharing of the benefits
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arising out of their use, in harmony with the Convention on Biological Diversity, for sustainable agriculture and food
security”xv,

It is worth noting that the concept of sustainable development has also emerged in conventions aimed at protecting
the natural habitat of living organisms, not only because of their environmental significance, but also because of their
importance as a cultural heritage of humanity. The 2000 European Landscape Convention emphasized the need for
sustainable development based on a balanced and harmonious relationship between social needs, economic activities and the
environmentvi, The Framework Convention on the Protection and Sustainable Development of the Carpathians, also, called
States Parties to adopt a comprehensive policy and cooperate in providing protection and sustainable development of the
Carpathian Mountains with a view to improving water quality, supporting the local economy and communities and preserving
natural values and cultural heritagebvii,

4.1.3. Protection of the Marine Environment

The concept of sustainable development has influenced international conventions relating to the protection of marine
areas. The 1989 Protocol for the Conservation and Management of Protected Marine and Coastal Areas of the South-East
Pacific require State Parties to establish areas under their protection as a shelter for plants and animals and to have integrated
management based on a study of their resources, with a view to achieving their sustainable developmentixxviii. The 1990
Protocol Concerning Special Protected Areas and Wildlife in the Wider Caribbean Region also recognized that the protection
and preservation of the environment in the wider Caribbean region was essential for the achievement of sustainable
development. The Protocol, therefore, requires its Parties to take necessary measures to achieve sustainable protection,
conservation and management of areas in need for protection, to maintain their own value, from one side, and to preserve
endangered species of plants and animals, on the other sidelxix. Each party should also establish in its areas of control and
sovereignty protected areas, with a view to sustaining the natural resources of the wider Caribbean regionixx,

With regard to the protection of the marine environment from pollution, the Kuwait Protocol for the Protection of the
Marine Environment against Pollution from Land-based Sources of 1990 noted that, when adopting programs to implement
the measures contained in the Protocol, the economic capacity of contracting States and their need for sustainable
development should be taken into accountixxi,

States have, generally, recognized that the protection of the marine environment from pollution is the only way
towards achieving sustainable development and sustainable use of their natural resources. Thus, the 1992 Helsinki
Convention for the Protection of the Marine Environment of the Baltic Sea Area requires its Parties to take measures for
protection of the Baltic Sea area against pollution, with a view to ensuring the sustainable use of its natural resourceshxxii,

The 1992 Convention for the Protection of the Marine Environment of the North-East Atlantic recognized the need to
undertake collective action necessary, to prevent and eliminate marine pollution, and to achieve sustainable management of
the marine areabxxiii,

The revised Barcelona Convention on the Protection of the Marine Environment and the Coastal Region of the
Mediterranean, 1995, reaffirmed the responsibility to preserve and sustain the development of shared inheritance for the
benefit of present and future generationsxv, For this end, the Convention requires its Parties to take all appropriate
measures to prevent, mitigate and combat, and to the fullest possible extent, eliminate pollution in the Mediterranean, and to
protect and promote the marine environment in that area in a way that contributes to their sustainable development v, |n
addition, States Parties must apply the precautionary principle to contribute to sustainable development in the Mediterranean
Sea arealxvi,

The 1996 Protocol to the Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter
stressed on the need to protect the marine environment and promote the sustainable use and conservation of marine
resourcesxvii. The 1996 Protocol concerning Pollution from Land-based Sources and Activities to the Convention for the
Protection and Development of the Environment of the Wider Caribbean Region, also mentioned that there is no equality in
the economic and social development of the wider Caribbean States and their need for sustainable
developmentxxviii Therefore, Parties to the protocol shall endeavor to eliminate pollutants that harm marine life and the
sustainable development of living resources, or generally adversely affect the legitimate use of the sealxix,

In addition, the concept of sustainable development appeared in international conventions aimed at protecting
biodiversity in the marine environment. State Parties to the 1995 Protocol Concerning Specially Protected Areas and
Biodiversity in Mediterranean, agreed to protect, maintain and manage areas of natural and cultural value in a Sustainable and
environmentally sound manner, through the establishment of special protected areas. Similarly, the 2002 Protocol on Black
Sea Biodiversity and Landscape Conservation annexed to the Convention for the Protection of the Black Sea against Pollution,
aimed at the protection, conservation and sustainable management of the biodiversity and landscapes of the Black Sea, in
order to enrich biological resourcesxci. The Protocol also mandated States Parties to ensure the sustainable use of marine life
organisms of economic importancexcii,

4.1.4. Management of Fisheries
The concept of sustainable development appeared, during the period following the Rio Declaration, in several
international conventions relating to the regulation and management of fisheries. The 1993 Agreement on the Conservation of
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Southern Bluefin Tuna has required the specialized commission responsible forthe allocation of fishing rations among States
Parties to consider the need for sustainable development of southern bluefin tunaxcii. Similarly, the 1993 Agreement on the
Establishment of the Indian Ocean Tuna Commission (IOTC) decided that the Commission should strengthen cooperation
among Members with a view to ensuring the conservation and optimal utilization of the fish stocks covered by the Agreement,
as well as promoting the sustainable development of those stocks»civ.,

The 1995 Fish Stock Agreement is considered an important step in the development of international rules and
provisions on fisheries management. The Agreement is an implementation of the 1982 United Nations Convention on the Law
of the Sea aims at ensuring the long-term conservation and sustainable use of straddling fish stocks and highly migratory fish
stocksxev. The Fish Stocks Agreement requires States Parties to adopt measures that would maintain or restore fish stocks at
levels that would enable them to achieve the highest sustainable production, as determined by the relevant environmental and
economic factorsxevi,

It is worth mentioning that the principles and provisions adopted by the Fish Stocks Agreement have been adopted by
the Convention for the Conservation and Management of Highly Migratory Fish Stocks in the Western and Central Pacific (the
Honolulu Convention 2000)xvii, and the Convention for the Conservation and Management of Fishery Resources in the South-
East Atlanticxeviii,

Among the agreements that endorsed the concept of sustainable development was the 2000Framework Agreement
for the Conservation of Living Marine Resources on the High Seas of the South Pacific. The Framework Agreement declared
that the coastal States of the South-East Pacific had the right and duty to ensure the conservation and sustainable use of the
living marine resources present in their sub regionxix, The Framework Agreement further provides for several conservation
measures that aim at achieving sustainable development for one or more fish populationse.

The 2003 Convention on the Strengthening of the Tropical Tuna Commission of the Americas states that its objective
is to ensure the long-term conservation and sustainable use of the fish stocks covered by the Conventionci. The 2005
Framework Convention for the Protection of the Marine Environment of the Caspian Sea, also States that its objective is to
“maintain or restore populations of marine species at levels that can produce the maximum sustainable yield as qualified by
relevant environmental and economic factors and taking into consideration relationship among species™ii.

4.1.5. Fresh water Resources

The concept of sustainable development, as well as the concept of sustainable use and management, were embodied
in international agreements on international watercourses. The Convention on the Protection and Use of Transboundary
Watercourses and International Lakes (Helsinki Water Convention, 1992) confirmed that sustainable management of water
resources is one of the means to prevent, control and reduce adverse transboundary impactscii. The 1999 Water and Health
Protocol to the Water Convention, aimed at promoting the protection of human health and well-being, both individually and
collectively, within the framework of sustainable development, through improved water management, including the
protection of water ecosystems, and through preventing controlling and reducing water-related diseasesciv.

Moreover, the 1997 United Nations Convention on the Law of the Non-navigational Uses of International
Watercourses, endorsed the concept of sustainable development, with a view to ensuring the use, development, conservation,
management and protection of international watercourses and to achieving their optimal and sustainable utilization for
present and future generationse. The Convention emphasized the right of watercourse States, within their respective
territories, to use it in a fair and reasonable mannercvi,

4.1.6. Transboundary Air Pollution

The concept of sustainable development has had a significant role in international instruments on the prevention of
transboundary air pollution. The Protocol on Further Reduction of Sulfur Emissions of 1994 to the Convention on Long-Range
Transboundary Air Pollution emphasized the need to ensure environmentally sound and sustainable developmentevii,

The 2002 ASEAN Agreement on Transboundary Haze Pollution explicitly provided that its objective is “to prevent and
monitor transboundary haze pollution as a result of land and/or forest fires which should be mitigated, through concerted
national efforts and intensified regional and international co-operation. This should be pursued in the overall context of
sustainable development.”eviii,

4.1.7. Desertification
The Convention to Combat Desertification (1994) has shown remarkable interest in the principles of sustainable
development, sustainable management and sustainable use. Therefore, the Convention:

e Recognized the fact that sustainable economic growth, social development and eradication of poverty are among the
priorities of affected developing countries, particularly in Africa, and are essential for the achievement of
sustainability goals.

e Recognized that desertification and drought affect sustainable development through their association with important
social problems such as poverty, poor health and nutrition, food insecurity and problems caused by migration,
displacement and demographic dynamicseix.
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o Defined its objective of combating desertification and mitigating the effects of drought in countries suffering from
desertification or drought, or both, particularly in Africa, with a view to contributing to sustainable development. To
achieve this objective, State Parties shall take long-term strategies to improve land productivity, rehabilitation,
conservation and sustainable management of land and water resourcesex.

e Requested States Parties to cooperate at all levels available to conserve and promote sustainable use of the scarce
land and water resources in the affected areas.

o (Called States Parties to pay due attention to affected developing countries with respect to international trade and debt
to establish an international economic environment aimed at achieving sustainable developmentexii,

e Required developing countries to develop plans and adopt policies for sustainable development, to combat
desertification and mitigate the effects of droughtexiii,

e Stressed on the need to integrate national action programs (NAPs), adopted by affected States to combat
desertification and mitigate the effects of drought, into national policies on sustainable development. In addition, it
required that the NAPs include programs for sustainable irrigation, sustainable management of natural resources and
sustainable agricultural practicescxiv,

e Obliged State Parties to support research, technological development and transfer, capacity building, education and
public awareness to achieve sustainable developmentexv.

4.1.8. Toxic and Hazardous Wastes

The role of sustainable development were incorporated in international environmental agreements, having special
technical nature, specifically those that have dealt with regulating the trade and use of toxic and other harmful chemicals. The
1998 Rotterdam Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and Pesticides in
International Trade recognized that "trade and environmental policies should be mutually supportive with a view to achieve
sustainable development'cxvi,

The 2001 Stockholm Convention on Persistent Organic Pollutants also confirmed its full observance of the Program of
Action for the Sustainable Development of Developing Countries, consisting of small islands, adopted in Barbados on 6 May
1994cxvii,

4.1.9. Environmental Impact Assessment

Environmental impact assessment became a prerequisite procedure for activities that are likely to cause significant
adverse impacts on the environment. Sustainable development has promoted the adoption of conventions, requiring States to
conduct environmental impact assessment. The 1991 Espoo Convention on Environmental Impact Assessment in a
Transboundary Context affirmed the need to ensure environmentally sound and sustainable developmentexii, The 1992
Helsinki Convention on the Effects of Transboundary Industrial Accidents also recognized “the importance and urgency of
preventing serious adverse effects of industrial accidents on human beings and the environment, and of promoting all
measures that stimulate the rational, economic and efficient use of preventive, preparedness and response measures to enable
environmentally sound and sustainable economic developmentexix,

The role of sustainable development was highlighted in international conventions that required public participation
on important environmental issues. Accordingly, the Convention on Access to Information, Public Participation in Decision-
Making, and Access to Justice in Environmental Matters of 1998 referred to the desire of Parties to promote environmental
education to strengthen knowledge of the environment and sustainable development, to promote the dissemination of public
awareness and participation in decisions affecting the environment and sustainable developmentexx,

Similarly, States Parties to the Protocol on Strategic Environmental Assessment to Espoo Convention(2003 Kyiv
Protocol) undertook to provide a high level of environmental protection, including health protection, by integrating
environmental and health concerns into measures and instruments designed to promote sustainable developmentexxi,

4.1.10. Addressing Economic Issues

The role of sustainable development has not only addressed environmental problems, but has also played a vital role
in addressing economic problems that threaten development in many countries, particularly developing countries. Thus, the
idea of sustainable development has been reflected in many international conventions aimed at addressing the problems that
impede the economic development of States.

States parties to the 1994 WTO Marrakesh Agreement have realized that, within the framework of their trade
relations and economic endeavors, they must aim at “raising standards of living, ensuring full employment and a large and
steadily growing volume of real income”. State parties also considered the expansion of production, trade of goods and
services and the optimal use of the world's resources, in accordance with the objectives of sustainable developmentexxii,

In addition, States parties to the United Nations Convention against Corruption of 2003 stressed on their concern
about the threats posed by corruption to the stability and security of societies, which undermine the institutions and values of
democracy, ethical values, and jeopardize sustainable development and rule of law. State Parties showed their concern with
respect to cases of corruption involving assets that represent a significant proportion of State resources, thereby jeopardizing
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and threatening the political stability and sustainable development of those Statescxxii.Interestingly, the Convention against
Corruption has adopted measures to implement the Convention through economic developmentexxiv,

The concept of sustainable development was also embedded in regional conventions aimed at establishing common
markets and economic groups. The most prominent example is the 1992 Treaty of the Southern African Development
Community (SADC), which aimed, on the one hand, to promote sustainable and equitable economic development with a view
to ensuring poverty reduction, with the ultimate goal of its entire eradication for the people of southern Africa. On the other
hand, the promotion of sustainable development through the collective self-reliance of the Southern African States and, finally,
the sustainable use of natural resources and the effective protection of the environmentexv,

The 1993 Treaty of the Common Market for Eastern and Southern Africa (COMESA) 1993 referred to the concept of
sustainable development, when it identified that the common market objective was to achieve the sustainable growth and
development of Member States, by promoting a more balanced and harmonious development of the production and marketing
structuresexvi, The Parties to the Convention also agreed to take collective measures to enhance cooperation in the joint and
effective management and sustainable use of natural resources within the common marketexxvii,

The 1999 Treaty for the Establishment of the East African Community stated that the Community must ensure the
sustainable development of Member States, by promoting a more balanced and harmonious development, as well as
promoting the sustainable use of natural resources, and by taking measures that effectively contribute to the protection of the
natural environmentexwiii. States Parties recognized that development activities may have an adverse impact on the
environment, leading to the degradation and depletion of their natural resources, and that a healthy and sound environment is
essential for achieving sustainable development. Therefore, States Parties agreed to take collective measures to enhance
cooperation in the joint and effective management and sustainable use of natural resources within the Communityexxix,

The objectives of the Constitutive Act of the African Union 2000 were to promote sustainable development at the
economic, social and cultural levelsexxx,

The 2003 Revised African Convention on the Conservation of Nature and Natural Resources affirmed the
responsibility of States for the protection, conservation and sustainable use of the environment and natural resources, with a
view to meeting human needs, in accordance within the carrying capacity of the environmentexxi, The Convention identified
among its basic objectives the need to protect the environment in order to promote the conservation and sustainable use of
natural resourcesexxii. The convention also committed its Parties to meet environmental and development needs in a
sustainable, fair and equitable mannerexxxiii as well as the need to give due attention, when formulating development plans, to
“ecological, as well as to economic, cultural and social factors in order to promote sustainable development.cxxiv”

4.2. Sustainable Development before Judicial Bodies
The concept of sustainable development underpinned many decisions and judgments, whether rendered by
international courts, dispute settlement bodies, arbitral tribunals or national courts.

4.2.1. International Courts

Sustainable development had an impact on the judgments of international courts, particularly, the judgments and
advisory opinions of the International Court of Justice (ICJ). In its 1996 Advisory Opinion on the Legality of the Threat or Use
of Nuclear Weapons, the ICJ gave a description to the environment, and emphasized the importance of future generations,
when it recognized that:

“the environment is not an abstraction but represents the living space, the quality of life and the very health of human
beings, including generations unborn. The existence of the general obligation of States to ensure that activities within their
jurisdiction and control respect the environment of other States or of areas beyond national control is now part of the corpus
of international law relating to the environment”exxxv,

While the ICJ did not explicitly refer to the concept of sustainable development, it affirmed its fundamental elements
namely, the protection of the environment for the benefit of present and future generations.

In Gabcikovo-Nagymaros Project case between Hungary and Slovakia, the IC) addressed the notion of sustainable
development, asserting that:

“new norms and standards have been developed, set forth in a great number of instruments during the last two
decades. Such new norms have to be taken into consideration, and such standards given proper weight, not only when States
contemplate new activities, but also when continuing activities begun in the past. This need to reconcile development with
protection of the environment is aptly expressed in the concept of sustainable development”exxxvi,

The ICJ had also explicitly referred to the concept of sustainable development in the Pulp Mills Pulp Mills case. The
dispute arises due to the Uruguayan government's permission to establish pulp mills for the production of raw material
needed in the paper industry on the Uruguayan River; a common river with Argentina. The later objected to the establishment
of pulp mills, on the grounds that it would cause pollution of the Uruguay River and damage the environment. Uruguay
justified the establishment of pulp mills on the principles of equitable and reasonable sharing of international watercourses,
sustainable development, precaution and environmental impact assessmentexxvii, The ICJ, therefore, stressed on the need to
strike a balance between economic development and environmental protection within the framework of the principle of
sustainable developmentexxxviii,
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Although the judgments of the International Tribunal for the Law of the Sea (ITLOS), did not explicitly refer to the
concept of sustainable development, it contributed to laying the foundations, ideas and trends on which sustainable
development is based. For example, the case concerning the Conservation and Sustainable Exploitation of Swordfish Stocks in
the South-Eastern Pacific Ocean, submitted by Chile and the European Community in 2000, raised issues related to the
sustainable use of marine living resourcesexxix. The 1999 Southern Bluefin Tuna Cases (New Zealand v. Japan, Australia v.
Japan), aimed at preventing overfishing of this kind of tuna, in a manner affecting its maximum sustainable yieldex. The 2001
MOX Plant Case was submitted to the ITLOS, due to the establishment of a chemical plant on the Irish Sea, which could affect
the sustainable use of the environmentedi. The 2003 Land Reclamation Case related to Singapore’s land reclamation in the
Johor Straits, a common area with Malaysia, thereby damaging the marine environmentexii,

4.2.2. International Dispute Resolution Panels

The concept of sustainable development emerged in the decisions of the dispute settlement bodies of the General
Agreement on Tariffs and Trade (GATT) and the World Trade Organization (WTO). The old GATT dispute settlement system,
referred to the concept of sustainable development in the Tuna-Dolphin decision (Netherlands Antilles v. United States of
America), which concluded that “the objective of sustainable development, which includes the protection and preservation of
the environment has been widely recognized by the contracting parties to the General Agreement”cxiiii,

Under the WTO dispute settlement system, reference to the concept of sustainable development was made in the
report of the Appellate Body in the 1998 Shrimp-Turtles Case, regarding the prohibition by the US of importation of shrimp
and certain shrimp based products that had been harvested in a manner that threatened turtle population. The United States
responded to the complaint submitted by the Asian countries, namely, India, Pakistan, Malaysia and Thailand, by relying on the
provisions of Article (20) of the GATT. This article allows, under certain circumstances, for the adoption of measures that,
though in breach of other GATT provisions, are necessary to protect human, animal or plant life or health or relate to the
conservation of exhaustible natural resourceseliv,

The appellate Body of the WTO commented on the response of the US by affirming that:

“The words of the Article XX (g), ‘exhaustible natural resources’, were actually crafted more than 50 years ago. They
must be read by a treaty interpreter in the light of contemporary concerns of the community of nations about the protection
and conservation of the environment. While Article XX was not modified in the Uruguay Round, the preamble attached to the
WTO Agreement shows that the signatories to that Agreement were, in 1994, fully aware of the importance and legitimacy of
environmental protection as a goal of national and international policy. The preamble of the WTO Agreement-which informs
not only the GATT 1994, but also the other covered agreement- explicitly, acknowledges the objective of sustainable
development”exlv,

The Appellate Body followed that the language of the preamble indicates the recognition by the WTO parties that
optimal use of the world's natural resources must be made with a view to achieving sustainable developmentexivi,

Although the Appellate Body eventually decided that the import ban measures taken by the US constituted unlawful
discrimination, the reference to the concept of sustainable development contributed to the consolidation of its legal status in
international lawexvii,

4.2.3. International Arbitration

The concept of sustainable development was reflected in the decisions of international arbitral tribunals, specifically
in the Iron Rhine Railway case in 2005. The arbitral tribunal noted that there is a widespread debate about what constitutes,
within the framework of international environmental law, rules, principles or soft law, and “which environmental treaty law or
principles have contributed to the development of customary international law”. The tribunal then mentioned that “the
emerging principles, whatever their current status, make reference to conservation, management, notions of prevention and of
sustainable development, and protection for future generations”exlviii,

5. The Right to Sustainable Development in Comparative Constitutional Law

The emergence of sustainable development as a fundamental human right on the international level has inspired
many constitutional systems to incorporate the right to sustainable development into the heart of their national constitutional
texts. The reliance of these Constitutions on sustainable development was viewed as a mean as well as an objective to protect
the environment and its various components, as well as achieving the desired economic development of every State in order to
preserve its survival and ensure the well-being of its people.

The evolution of this concept has further encouraged a number of Supreme Constitutional Courts to enforce
sustainable development right on the national level, or to recognize it as a constitutional right, in cases where there is no
reference in the national constitutions of the concerned States.

The following part will firstly shed the lights on textual references to sustainable development in a number of
constitutional context and their resemblance with international attempts to define sustainable development. It will then
address a number of constitutional adjudications in comparative legal systems that have explicitly acknowledge the
constitutional nature of the right to sustainable development.
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5.1. Sustainable Development in Comparative Constitutions

Being largely inspired by development of international law previously demonstrated in part Il of this paper; many
contemporary constitutions have opted to adopt sustainable development as their predominant social and economic
paradigm.ecXix Yet, we can distinguish between two categories of constitutions with explicit reference to sustainable
development. While constitutions belonging to the first category encompass the concept of “sustainable development” in the
context of state’s constitutional obligation to preserve the environment and handling natural resources, Constitutions of the
second category have regarded sustainable development as a fundamental constitutional right to which all citizens are
entitled.

Examples of constitutional provisions pertinent to the first category include, but not limited to, article two of the
Instrument of government act of Sweden, which provides that “public institutions shall promote sustainable development
leading to a good environment for present and future generations.” In the same vein, article 24 of the Greek Constitution
reads, “The protection of the natural and cultural environment constitutes a duty of the State and a right of every person. The
State is bound to adopt special preventive or repressive measures for the preservation of the environment in the context of the
principle of sustainable development.”eli The Constitution of Georgia has also included an analogues provision which States
“Taking into account the interests of current and future generations, the State shall guarantee environmental protection and
rational use of nature in order to ensure a safe environment for human health and maintain sustainable development of the
country in line with the ecological and economic interests of society.™!i Likewise, the Belgium Constitution provides in article
7bis that “the Federal State, the Communities and the Regions pursue the objective sustainable development in its social,
economic and environmental aspects, taking into account the solidarity between the generations.” Similarly, Qatari
constitution has also incorporated a similar provision that reads “The State endeavors to protect the environment and its
natural balance, to achieve comprehensive and sustainable development for all generations.”dliii In the Egyptian context, textual
reference to sustainable development seems to have appear quite a few timescliv article 27 for instance emphasized that the
sustainable development and social justice are the only two means by which the economic system could achieve prosperity.cv
Likewise, article 41 of the Egyptian constitution, which instates a constitutional obligation upon the government to implement
a housing program stressed that such program should “aim at achieving balance between population growth rates and the
resources available, maximizing investment in human energy, and improving its features, within the framework of achieving
sustainable development.”evi Article 46 also imposes upon the state a duty to rationally use its natural resources to ensure that
sustainable development so as to guarantee to all citizens the right to live in a healthy, sound and balanced environment.clvii

With regards to Constitutions that have treated sustainable development as a fundamental right with a constitutional
value, examples includecVviii but not limited to: article 73 of the Zimbabwean Constitution and article 24 of the South Africa
Constitution which, having used almost the exact same wording, provide “every person has the right to ... b- to have the
environment protected for the benefit of present and future generations, through reasonable legislative and other measures
that ... iii. secure ecologically sustainable development and use of natural resources while promoting economic and social
development.”dlix Likewise, article 19 of the constitution of Mauritania reads “the citizens enjoy the same rights and the same
duties vis-a-vis the Nation. They participate equally in the construction [edification] of the Fatherland and have right, under
the same conditions, to sustainable development and to an environment balanced and respectful of health.

The aforementioned constitutional texts are deemed to be clear constitutional mandates as to the parameters to be
considered when making national policies and regulations pertinent to development.cxi The goal beyond the incorporation of
such provisions in the constitutional scheme, as noted by one scholar, is “to preserve natural resources and pass on healthy
ecosystems to future generations.”i |t is nevertheless obvious from the wording of all provisions pertaining to both
categories, that constitutional documents have echoed the universally agreed upon international definition of sustainable
development. Such an observation is supported by the explicit incorporation of the two main prongs of the sustainable
development definition: the preservation of the environment and natural resources from one hand and the acknowledgment
of the right of future generation to an equal usage of resources from the other hand.

With regard to the first prong, the examination of the above-mentioned sustainable developments provisions reveals
that contemporary Constitutions have remarkably endeavored to relate environmental protection and usage of natural
resources with the right to development. In doing so, these constitutions have encompassed a number of environmental rights
and obligations that are conductive to sustainable developments .cXii This constitutional mandate requires the state to
abandon prior practices and policies in the area of human development if they likely to cause irreversible damage to the
environment. It further establishes a civil responsibility, the content of which entail a duty on the part of every citizen to
respect constitutional right of their peers to a healthy and clean environment.cxiv Such an approach, as viewed by one scholars,
marks “a new cycle in achieving sustainability of a country model of development.”cixv

With respect the second prong, the wordings employed to craft sustainable development provisions assert that
national development schemes should be built upon the premise, previously highlighted by the Brundtland Commission in
1987, that development to satisfy present needs by current generations should not by any means compromise those of future
generations.cxvi In other words, our developments strategies must not only take into consideration our present-day needs but
should also consider the impact of such strategies on future generationscxvii To achieve this end, these constitutional
provisions have considered sustainable development as the only appropriate alternative for economic development that could
accommodate future population growth without demolishing the ecosystem.civii Therefore, such provisions serve as
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constitutionally mandated barrier or obligation to prohibit recourse of governments, corporations and even individuals to
traditional development schemes that serve contemporary people to the detriment of future generations.cxix This obligation
stems not only from economic reasons, but rather, as expressed in the words of some commentators, from “our interest in our
own children’s welfare, a trait we share with other species, and from a genuine concern for future generations, a quality that is
uniquely human.” cixx

5.2. Sustainable Development in Constitutional Adjudications

The constitutional value of the right to sustainable development has also been acknowledged by many Supreme
Constitutional Courts that have been keen to enforce sustainable development into the heart of environmental laws and
regulations adopted on the national level. The following will investigate some of the leading precedents in that regard.

5.2.1. The Egyptian Supreme Constitutional Court Decision

Although sustainable development seems to appear in the 2014 Egyptian Constitution more than one times as shown
previously, former Egyptian Constitutions such as 1923, 1956, 1964,1971 Constitutions provided nowhere into their texts for
the right to sustainable development or the right to a clean environment. Yet, despite this constitutional lack, the Supreme
Constitutional Court of Egypt has recognized in 1995 a constitutional value for the right to sustainable development.

Unlike, other constitutional adjudications where the Egyptian Supreme Constitutional Court has interpreted
constitutional rights and freedoms in light of international law of human rights norms and standards,c< the court has taken
the use of international law in constitutional construction further by filling out the gap in the 1971 constitution through the
direct use of the International norms and standards. Although not so often, the court, inspired by human rights ideas and
concepts, has accorded a constitutional value to certain human rights not expressly protected by the constitution but are
closely tied to other existing constitutional rights.cii According to the court reasoning in this case, the aim of its adopted
approach was to secure the fundamental global values and to reduce potential clashes between domestic law and international
law to a minimum.clxxiii

Applying this approach, the court has regarded the right to sustainable development as a constitutional right given the
very close ties between this right and right to life.civ In reaching this decision, the court has been highly inspired by multiple
international instruments including UN Declaration on the Right to Development,cxxv the International Covenant for Civil and
Political Rightscixvignd the VDPA cxxvii Having conceded the constitutional nature of the right to sustainable development, the
Court declared as constitutional Articles 2 and 16 of law N. 48 of 1982 relevant to the protection of the Nile Course and
waterways from pollution which were basically proscribing discarding of solid, gaseous or liquid into the Nile or other
waterways in Egypt and criminalizing such behaviour. The Court defended its decision on the ground that the challenged
provisions are in well conformity with the characteristics of the right to sustainable development as protected by major
international law instruments of human rights.cixxviii

5.2.2. The Bangladesh Supreme Court Decision

Another example on the recognition of a constitutional value to the right of sustainable development by means of
constitutional adjudication involve the decision of the Supreme Court of Bangladesh in Dr. M. Farooque v. Secretary, Ministry
of communication, Government of the People’s Republic of Bangladesh and 12 others.cixix Although the Bangladesh
constitution makes no explicit reference to sustainable development or to the right to a healthy and clean environment, the
Supreme constitutional Court has construed the constitutional provisions with relevance to the fundamental right to life so as
to include with its ambit “the protection and preservation of environment, ecological balance free from pollution of air and
water, sanitation without which life can hardly be enjoyed.”x With this reasoning, the court acknowledged he right for every
citizen to file a writ petition seeking remedy in cases where a public injury has occurred.chxxi

5.2.3. The Philippine Supreme Court Decision

In the context of Philippine, although the term “sustainable development” does not appear anywhere in the
Constitution of Philippine, the Supreme Court of Philippine has expressed a robust willingness to adopt sustainable practices
by emphasizing the essence of the concept of sustainable development premised on the conservation of natural resource to
meet the needs of present and future generations.

One of the landmark decisions in that regard, is the Supreme Court’s decision in 1993 known as the “Minors Oposa”.
The case involved a claim by the parents of forty-four children as well as the Philippines Environmental Network, in their legal
capacity to represent current and future generations to prevent deforestation within the country. The Court upheld the
plaintiffs’ claims, stating that:

“We find no difficulty in ruling that they can, for themselves, for others of their generation and for the succeeding
generations, file a class suit. Their personality [i.e. as a legally recognized entity] to sue on behalf of the succeeding generations
can only be based on the concept of intergenerational responsibility in so far as the right to a balanced and healthful ecology is
concerned. Such a right, as hereinafter expounded, considers the rhythm and harmony of nature[...] Such rhythm and harmony
include, inter alia, the judicious disposition, utilization, management, renewal and conservation of the country’s forest,
mineral, land, waters, fisheries, wildlife, offshore areas and other natural resources to be aimed at their exploration,
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development and utilization be equitably accessible to the present as well as the future generations [...] Needless to say, every
generation has a responsibility to the next to preserve that rhythm and harmony for the full enjoyment of a balanced and
helpful ecology. Put a little differently, the minor’s assertion of their right to a sound environment constitutes at the same time,
the performance of their obligation to ensure the protection of that right for future generations to come.chxxii”

5.2.4. The Supreme Court of India Decision

The Supreme Court of India has played, similar to its counterparts, an important role in acknowledging the
constitutional value of the environmental protection. One of the well-recognized precedents in that area is the 2000 Supreme
Court of India decision concerning the construction of a dam on the Narmada River. In this case, the court made clear that
when the impact of the project is known, the principle of sustainable development has a role to play in ensuring that steps are
taken to mitigate negative impacts in order to maintain the ecological balance. Sustainable development means the type and
extent of development that can be done in a sustainable manner with the environment, whether or not mitigation measures
have been taken.cixxiii

5.2.5. The South African Court Decision

The Supreme Court of South African has also joined the position of its comparative peers in recognizing the
constitutional value of the right to sustainable development. The Court affirmed this perception in a 2007 decision by
emphasizing that environmental protection is fundamental to the enjoyment of other constitutional rights enshrined in the Bill
of Rights, in particular the right to life itself. Therefore, the environment must be protected for the benefit of present and
future generationsexiv_ It further highlighted the constitutional acknowledgment of the two essential elements of sustainable
development by stating that “The Constitution recognizes the interrelationship between the environment and development:
indeed it recognizes the need for the protection of the environment while at the same time it recognizes the need for social and
economic development. It contemplates the integration of environmental protection and socioeconomic development. It
envisages that environmental considerations through the ideal of sustainable development. Sustainable development and
sustainable use and exploitation of natural resources are at the core of the protection of the environment”cxv, The decision
also stressed on the major role that the judiciary should assume in the context of protecting the environment and giving effect
to the principle of sustainable development.cixxxvi

6. Conclusion

The concept of sustainable development has undoubtedly received considerable attention of the international
community in the past few decades. Sustainable development, therefore, had an impact on many international conventions
that address environmental and economic problems.

Environmental protection and sustainable development are two linked and interrelated concepts: first, environmental
laws primarily aim to protect the elements of the environment against all forms of pollution or abuse, which has an adverse
impact on human life and health. Such protection as established by the rules of international environmental laws is a
necessary requirement for the achievement of sustainable development. Second, sustainable development is the means by
which natural resources, especially renewable ones, are used in a rational and equitable manner to provide basic needs for
present generations, without compromising the ability of future generations to meet their needs. Thus, sustainable
development helps to preserve the environment and its various components against pollution, abuse and overuse.

Sustainable development plays a pivotal role in striking a fair and equitable balance between the requirements of
environmental protection and that of economic development of States. However, it is not legally or practically acceptable to
over-protect the environment in a way that interferes with the ability of developing countries, in particular, to pursue their
development, address their internal problems and meet the needs of their citizens.

In addition, Sustainable development has been expressly mentioned in the national constitutions of many states. This
means that sustainable development became a constitutional principle that sits at the top of the hierarchy of norms within
national legal systems. States conceived sustainable development as an effective and durable means of achieving their
economic development and eliminating, or at the very least, alleviating other internal problems, including, inter alia, poverty,
health, education, food and energy

Moreover, many international and national judicial bodies have relied on the concept of sustainable development as a
basis for justifying their judgments regarding cases that raise various environmental problems. Nevertheless, international
and national judiciaries shall take further steps in order to firmly establish the legal nature of sustainable development.

Finally, it should be noted that regardless of the designation for the term “sustainable development”, whether it is
called a notion, a principle, a requirement or a concept, this in no way reflects its actual legal nature. Sustainable development
has emerged as a general notion, then evolved into a principle, and has now become a basic rule of both international and
constitutional law.
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