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ABSTRACT
The Creditor’s Duty to Mitigate the Harm:

A Comparative Study

The duty to mitigate damage, within the scope of contractual liability, has
assumed great importance at the jurisprudential and judicial levels, as well
as at the legislative level in some States. In addition, this principle has
received attention from some international documents regulating
international trade (such as the Vienna Convention and the UNIDROIT
Principles) to consolidate the principles of justice and equity. This
obligation to mitigate damage is one of the applications of the principle of
good faith in contracts. It is also a dedication to the requirements of
cooperation and solidarity in contractual relations, which obliges each
contracting party to consider the interests of the other contracting party,
by bearing a positive duty to promote the preservation of the contract.
This duty requires the creditor to take reasonable steps to mitigate the
damage resulting from the debtor's non-performance of its contractual
obligation.

Some national laws and legal systems (especially the Anglo—Saxon

system) expressly oblige the creditor to take reasonable measures to

a



mitigate the damage. They aim to ensure a balance between the right of
the injured creditor to redress the damage suffered by the debtor's failure
to perform his contractual obligation, on one side, and the prohibition to
enrich the creditor at the debtor's expense without justification by obliging
him to take reasonable steps to mitigate the damage, on the other.

Arab laws, on the other hand, do not explicitly refer to the creditor's duty
to mitigate damage. However, one can implicitly deduce that duty of the
creditor from the provisions of the Arab civil laws, particularly with regard
to the requirement that the damage be direct. Jurisprudence and the
judiciary have contributed to explaining how to apply this principle
(mitigation of damage) according to the surrounding circumstances of
each case, particularly the extent to which each party to the contract
contributes to causing damage.

This legal regulation of the principle to mitigate damage does not leave
the door open for the aggrieved creditor to reap the effects of its claims
of damage; rather, this principle was limited by an objective limitation that
includes the creditor’s ability to prevent damage caused by the debtor's
failure to perform its contractual obligation. Thus, to mitigate damage, the

creditor is only obliged to take the reasonable measures appropriate to



the circumstances and is entitled to recover from the debtor all reasonable
expenses associated with such measures, even if such measures do not
produce the desired result. If, on the other hand, it is found that the
creditor could have fully prevented or reduced the amount of such damage
by taking the necessary reasonable measures, but he did not do so, the
compensation shall be denied or reduced to the extent that he could have
reduced the loss by taking such reasonable measures in a timely manner.
This principle to mitigate damage is a consecration of the principle of
cooperation between the parties to the contract; it also represents a
guarantee for the creditor and the debtor in preserving their contractual

rights in the light of the requirements of good faith.
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(29)Along with contributory negligence, a duty to mitigate damages is considered as a

“compensation-reducing. factor. However, contrary to contributory negligence, the duty to
mitigate damages arises only after the breach of an international obligation. It implies an
obligation for an aggrieved party to “fake steps fo minimize his loss, on the one hand,
and [abstain] from doing anything to increase his loss on the other.”

S. Ripinsky, “Assessing Damages in Investment Disputes: Practice in Search of Perfect”,
10 J. World Investment & Trade 5 (2009), p- 19.

https://www.acerislaw.com/duty—to—mitigate—damages—in-investment-arbitration/.
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(35) Bruno Zeller, Comparison between the provisions of the CISG on mitigation of losses
(Article 77) and the counterpart provisions of PECL (Article. 9:505), April 2005
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ICC International Court of Arbitration, Barranquilla ) idsall sjlall i aSan Sao: k) ()
:gltd\ ij.d\ ‘;3 Jisie <2000 d‘;\ﬂ ST gs salall 6(10346) ) ‘((Colombia)
143 4 els 3y chttps://www.unilex.info/principles/case/700

"A contract is not merely a meeting point for conflicting interests but must also, to a certain
extent, be viewed as a common project in which each party must cooperate. This view is
clearly related to the principle of good faith and fair dealing (art. 1.7) which permeates the
law of contract, as well as to the obligation to mitigate harm in the event of non—performance
(art. 7.4.8)."
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the principle that the reparation for the loss, whilst it has to Jgswall
compensate the aggrieved party [...] cannot impose exaggerated burdens

(40) "on the liable party

Cipian] A ginall ulail) o3A%) yiinsg cagal) (man dald ) juall Cindanl il JAN Cingiosy
Caapdd B CAlall Hen il gl aSiagy ) SISV Akl sa cpaall DA e AU ) pual)
3l ) yeall Dy el gsl Ty (i Ladany ) aseal) @l cabiasy (.
13 cJginn ehial 5o ) dulil Saall sl () Laail) 8 Llell deSadll cuyic) sl
Cag hll b el puay b Jile (add e Al e dole 4l Lo aeds oKa oS

(42)-"M
Jall Jleas 338% o guinse dalsh pal) Cndats (i e (Al Canlgl) 138 o) e
Gk beaY) Jali iy o Lasas Y cduads gl ( ang 1) 4 pgions Ly JBlall (galal)

Vg (il ) oo 8 Jed gl ol o o o iledl) Qi Ll L0 1) e

ICC International Court of Arbitration, Barranquilla ) idsll sjlall i aSan Sa kil (V)
P i B S PON R g 2000 Sul o 4 alall ((10346) a8, ((Colombia)
.https: //www.unilex.info/principles/case/700

2sic g s glat) (gl (o Aijlhe Ay caginll b L) Galis Canlsl alall Akl ke s ady (M)
109 a 2015 g cAigiall dall hgdia s ¢ sl al

(42)The Supreme Court of Austria considered that: 'a possible measure fo reduce damages is

reasonable, if it could have been expected as bona fide conduct from a reasonable person in
the position of the claimant under the same circumstances.

Bruno Zeller, Comparison between the provisions of the CISG on mitigation of losses (Art.
77) and the counterpart provisions of PECL (Article. 9:505), April 2005,
https: //iicl.law.pace.edu/sites/default/files/cisg_files/zeller77.html.
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(43) Thomas J. Miceli. C. F. Sirmans. Geoffrey K. Turnbull. Lease Defaults and the Efficient
Mitigation of Damages. 2009. Available at:
https://onlinelibrary.wiley.com/doi/full/10.1111/j.1467-9787.2009.00615.x.
il dna (Ao Auy)) SASY) O 3 5ol ) punl) Gmgel e 83lsl a5l cghe ady 1oe Dl ()
43 (2 2011 5o 220l 3 alad) cdanbuadly gl aglall sl
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ICC International Court of Arbitration (Second Partial ) idsll sjlaill dije aSas oSa 1kl (*9)
il adsall A e (1998 il B Lelall (7110) A8, «(Award)
.https: //www.unilex.info/principles/case/650

N.V. Secremo v. Helmut ) 4.z & «(Hof van Beroep, Antwerpen, Belgium) duas o<s : i (V)
i J s & Ase 2007/1/22 &b ((AR/1382/2004) ., (Papst
.https://www.unilex.info/cisg/case/1314

Treibacher Industrie, A.G. ) 4uxi & ((U.S. Court of Appeals (11th Circuit)) deSaa oS 1 kil (*)
i Jall adsdl (B jige <2006/9/12 &6 (13995-05) &8, «(v. Allegheny Technologies, Inc.

.https://www.unilex.info/cisg/case/1136
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Internationales Schiedsgericht der Bundeskammer der gewerblichen ) .Sai oSs @kl (49)
s Jall adsall B jigie «1994/6/15 5,6 ((SCH-4366) &, «( AustriacWirtschaft — Wien (Vienna)
.https://www.unilex.info/cisg/case/55
adsad) 4 isie 2000/4/28 zu) (Ob 292/99v 1) a, «(Oberster Gerichtshof) duas s : kil ()
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(*") Harries v Edmonds, High Court, England & Wales,23 May 1845, Available at web site:

https://vlex.co.uk/vid/harries—v—edmonds—803000457

(Gl aasall ¢ (gradl) (sl A35lhe (gilaiy) Gstal 8 Al cailiadl ay die 354 (el 2 s s ()
919 ¢ 918 (=

(*) Chitty, on contracts, vol 1, 26 ed Sweet & Maxwell London. 1989, p. 1160, available at:

https://legalbooks.ie/products/chitty—on—contracts—34th—ed—volumes—1-2.
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.https://www.unilex.info/principles/case/1831
46 Ua (lall aaal ¢(d3lie L) SuSY) Qs B (gaial) ) puall st e 835l 35l cAidae Ay (7))
(56) In courts' decisions too, mitigation has sometimes been given a causal character: in Grant

v. Owners of the S.S. Egyptian, a tort case, the victims of a wrong were held responsible for
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the aggravation of their loss, i.e., the sinking of their ship, on the ground that their failure to
mitigate "led — and causally considered it alone led.

ANNE MICHAUD, Mitigation of damage in the context of remedies for breach of contract,
DATE DOWNLOADED: Tue Jan 10 11:29:13 2023 SOURCE: Content Downloaded from
Hein Online, p. 298.

(57) Stephan Reifegerste, pour une obligation de minimiser le dommage. France : presses

universitaire d’aix-marsielle, aix en provence, 2015, p. 296.
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(58) Article 75, United Nations Convention on Contracts for the International Sale of Goods,
New  York, 2010, p. 23, https://uncitral.un.org/sites/uncitral.un.org/files/media—
documents/uncitral/en/19-09951_e_ebook.pdf.
B aymg Siall ) piall Caplall g Levie 4l e 9.506 salal) & (ys¥) agial) 08 tsale cumi WS ()
08 dcmiped oo Shead ) pually Saell Ch G S of Al 3ty 4l Ugiea Lisylasg Agien 52 PUS Al
Balall o3 (il iy omganll AL ()55 La jaky ddliay) ileall
39



https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf

By CulS LY (LY T e psill 13 il Goudl b OIS (g lia (K 1 13 danadl)
OO, 2 )5 i e Sy i gl quins Ll a3l il 028 o LS L lgesi (e

Al s Cilaaiaita sy (A ALl bl Tase gpeanll g bl i) (G Lo o Loag
wle Biall slad) (& Gall a1 W) 2] o plasll (538 e 98 Bl (& Jai Cus
O JB Ol A e Cany 13 Quill ALl s wn o (gl Jlae] ans LI Sls
& psbre prs deLaall GIS 15 L BHall (grdiall Adllas AL 3a (e OIS dile il ()
ade Ginall ol o 3l (el calllay o — Sad gl Balels 4 ol (s — @3lllé ud)
ol @) Cpmall sl el b deLiadl jaus

S Bk e dial Lo gl (il duad )y iy Abad) daacall ol OIS 13 4 3 els Yy
Al Sem pals 3yl o i cleelal e Duma Ay of Lo L W) O lgaaany
O rad) Bl pad) o pa o Al Geag Al Al (e 136 caclal (i)
Aaeall 038 dlac) 8 i 13 Wb cpaall DUA) ity Baas Ak Sae] L laas ) claail

cclaall sdgy (i) e aay of podiin a5l ae

(60) Bruno Zeller, Comparison between the provisions of the CISG on mitigation of losses (Art.

77) and the counterpart provisions of PECL (Art. 9:505), April 2005,

-https://iicl.law.pace.edu/sites/default/files/cisg_files/zeller77.html
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Koch Minerals Sarl and Koch Nitrogen ) d.xé < «(Settlement of Investment Disputes (ICSID)
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