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ABSTRACT

Basing Judicial Decisions on Probability: A comparative study
between Islamic Figh and Positive Law and the stance of Qatari

Law

This research paper revolves around the question of the degree to which modern
positive law is in agreement with Islamic Figh (jurisprudence) on the degree of
probability required in judicial proof. To answer this question a descriptive and
analytical approach has been followed in observing the Islamic Usul al-Figh (principles
of jurisprudence) conception of probability and certainty in light of their position in the
Usuli conception of the degrees of cognition and probability, as well as observing and
analyzing the position of Islamic Figh on the degree of probability required in judicial
proof in general and in civil, criminal, and family or personal status cases in particular.
The paper then observes the positions of both the common law and the civil law schools
on this question, analyzing them in light of the Usuli conception of the degrees of
cognition, ending with a comparison between the position of these two schools and the
Islamic Figh, and with the position of Qatari law on this issue. The paper concludes
that there exists a similarity between the positions of both modern legal systems and
the position of Islamic Figh in the degree of probability required in criminal cases, in
contrast with a disparity between the common law position on one hand, and the
position of both the civil law and Islamic Figh on the other hand in civil cases. A degree
of ambiguity can also be observed as characterizing theory on this question in the civil
law school, including Qatari law, while clarity characterizes theory regarding this

question in Islamic Figh and common law.
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(216) Clermont and Sherwin, “A Comparative View,” 246; Kinsch, “Probabilité et certitude,” 82; Engel,
“Preponderance vs. Intime Conviction,” 440; Wright, “Belief vs. Probability,” 80; Jean-Marc Baissus,
“Common v. Continental: A Reaction to Mr. Evan Whitton's 1998 Murdoch Law School Address”,
Murdoch University Electronic Journal of Law, 5, no. 4 (December 1998): para. 77.
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(218) Kinsch, “Probabilité et certitude,” 81.

(219) Baissus, “Common v. Continental,” para. 77: “On the other hand, the standard of proof required
in civil and penal law in France is the same: the judge has to be convinced, without a shadow of a
doubt, of a person’s fault, be it penal or civil. In other words, there is in French law a direct relationship
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between the civil tort and the penal fault. The outcome is that where a civil and a penal action are
concurrently pending, the civil case is stayed until the penal decision is taken.”
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Rufo v. Simpson, Cal. App. No. B112612 (Cal. App. 2nd 2001); “Jury unanimous: Simpson is liable.”
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http://edition.cnn.com/US/9702/04/simpson.verdict] /index.html
(221) Kinsch, “Probabilité et certitude,” 88, 89; Baissus, “Common v. Continental,” para. 77.
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https: //www.legifrance.gouv.fr/affichJuriJudi.do?id Texte=JURITEXT000006959197,

retrieved 2/3/2019.
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