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Abstract

This research addresses one of the most important issues in the modern criminal law. Following
September 11, the world was awakened by the size and the danger of Al Qaida as the most destructive
terrorist organization in the world. From that time, the UN and many States introduced legislations
proscribing the establishment, management, membership, recruitment, and even the promulgation
of the ideas of these organizations. These legislations became even more important due to the
dangerous role of the Islamic States operating in Syria and Iraq. This research studies the process of
enlisting these organizations as terrorist organization in order to understand the mechanism followed
to criminalize their activities. This mechanism might be judicial or administrative as perceived
appropriate by the national legislator. It is thus significant to study this mechanism in light of the
right to due process of law. The consequences of enlisting an organization on the list of terrorist
organizations unveils the importance of the subject, most importantly, as far as the right to property
is concerned. In this regard, freezing the assets of an association or a corporation is a measure that
violates the right to property, especially when it is enforced ipso facto by the decision of enlisting
the organization on the above-mentioned list. Accordingly, this research offers a comparative study
of the different mechanisms followed by legislators around the world, as well as, the position of the
Qatari legislator. Finally, the research concludes by some concluding remarks and recommendations
that highlight its practical aspects.

Keywords: Terrorist entities and organizations; Proscribed organizations; Enlisting proscribed
organization; Due process of law; Freezing assets
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1 German Federal Court of Justice (Bundesgerichtshof-BGH), 3rd Criminal Senate, Promoting a Terrorist Organisation: Support
versus Recruitment of Members or Supporters Decision of 16 May 2007, Case No. AK 6/07 and StB 3/07.

2 Bundesgerichtshof, 3rd Criminal Senate, Decision of 1 March 2007, Case No. AK 1/07.

3 BGH, 5th Criminal Senate, Decision of 28 October 2004, Case No. StB 5/04, NStZ-RR 2005, 73).

4 Encouragement of terrorism: (1) This section applies to a statement that is likely to be understood by some or all of the
members of the public to whom it is published as a direct or indirect encouragement or other inducement to them to the
commission, preparation or instigation of acts of terrorism or Convention offences.

(2) A person commits an offence if:

(a) he publishes a statement to which this section applies or causes another to publish such a statement; and

(b) at the time he publishes it or causes it to be published, he—

(i) intends members of the public to be directly or indirectly encouraged or otherwise induced by the statement to commit,
prepare or instigate acts of terrorism or Convention offences; or

(ii) is reckless as to whether members of the public will be directly or indirectly encouraged or otherwise induced by the
statement to commit, prepare or instigate such acts or offences.

(3) For the purposes of this section, the statements that are likely to be understood by members of the public as indirectly
encouraging the commission or preparation of acts of terrorism or Convention offences include every statement which—

(a) glorifies the commission or preparation (whether in the past, in the future or generally) of such acts or offences; and

(b) is a statement from which those members of the public could reasonably be expected to infer that what is being glorified
is being glorified as conduct that should be emulated by them in existing circumstances.

(4) For the purposes of this section the questions how a statement is likely to be understood and what members of the public
could reasonably be expected to infer from it must be determined having regard both—

(a) to the contents of the statement as a whole; and

(b) to the circumstances and manner of its publication.

(5) It is irrelevant for the purposes of subsections (1) to (3)—

(a) whether anything mentioned in those subsections relates to the commission, preparation or instigation of one or more
particular acts of terrorism or Convention offences, of acts of terrorism or Convention offences of a particular description
or of acts of terrorism or Convention offences generally; and,

(b) whether any person is in fact encouraged or induced by the statement to commit, prepare or instigate any such act or offence....”.
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1 “Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form
and to join trade unions for the protection of his interests”.

2 CEDH 7 déc. 2006, Linkov c/République tcheque, req. no 10504/03.
3 CEDH, gr. ch., 30 janvier 1998, Parti communiste c/Turquie. - CEDH, gr. ch., 25 mai 1998, Parti socialiste c/Turquie. - CEDH, gr.
ch., 8 déc. 1999, Parti de la liberté et de la démocratie [Ozdep] c/Turquie.

4 Cour Européenne des droits de I’homme, Case of GULCU v. Turkey, 19 janvier 2016, n°17526/10.
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4 Protopapa v. Turkey 24 February 2009 (no. 16084/90, (8§ 104-112).
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5 CEDH 30 juin 2009, Herri Batasuna et Batasuna c/Espagne, req. no 25803/04 et 25817/04.
6 CEDH 15 janvier 2013, Eusko Abertzale Ekintza - Accion Nacionalista Vasca [EAE-ANV] c/Espagne, req. no 40959/09, § 79 s.

7 CEDH 20 octobre 2005, Organisation macédonienne unie Iliden et autres c/Bulgarie, req. no 44079/98.
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Islamske Zajednice Brcko and Others, cited above, § 70; and Satakunnan Markkinapdrssi Oy and Satamedia Oy, cited above, § 143).

3 De Tommaso V. Italy [GC], no. 43395/09, § 106, 23 February 2017 and the cases cited therein; MedzZlis Islamske Zajednice Brcko
and Others v. Bosnia and Herzegovina [GC], no.17224/11, § 68, 27 June 2017; and Satakunnan Markkinaporssi Oy and Satamedia
Oy v. Finland [GC], no. 931/13, § 142, ECHR 2017.

4 Association Ekin v. France, no. 39288/98, § 44, ECHR 2001-VIll; Ahmet Yildinm v. Turkey, no. 3111/10, § 57, ECHR 2012; and
Cumbhuriyet Vakfi and Others v. Turkey, no. 28255/07, § 50, 8 October 2013. The Court further reiterates that the “law” is
the provision in force as the competent courts have interpreted it (see Leyla Sahin v. Turkey [GC], no. 44774/98, § 88, ECHR
2005-XI).

5 Centro Europa 7 S.r.l. and Di Stefano v. Italy [GC], no. 38433/09, § 143, ECHR 2012; Mesut Yurtsever and Others v. Turkey, no.
14946/08 and 11 others, § 103, 20 January 2015; Isikink v. Turkey (no. 41226/09, § 58, 14 November 2017) and also, mutatis
mutandis, Hasan and Chaush v. Bulgaria [GC], no. 30985/96, § 84, ECHR 2000-XI; and De Tommaso, cited above, § 109.

6 U.S. Supreme Court, Scales v. United States, 367 U.S. 203 (1961).
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3 Crim. 21 mai 2014, no 13.83.758 , Bull. crim. no 136.
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5 Mélanie Bombled, Terrorisme par association de malfaiteurs en cas de soutien a une organisation terroriste, Crim. 21 mai 2014,
F-P+B+l, n® 13-83.758, Dalloz actualité, 3 juin 2014.

6 Crim. 21 mai 2014, n°13-83.758: Mélanie Bombled, Terrorisme par association de malfaiteurs en cas de soutien a une organisation
terroriste, Dalloz actualité, 3 juin 2014.
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